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31 July 2019
VIA EMAIL ATTACHMENT ONLY
TOWN OF HOLDEN BEACH
c¢/o:  Honorable Heather Finnell, Town Clerk
110 Rothschild Street

Holden Beach, North Carolina 28462

Re:  Response to Request for Proposals
For Legal Services

Dear Ms. Finnell and Town of Holden Beach:

Please accept this as our firm’s response lo the Request for Proposals for Legal Services (“RFP”),
by the Town of Holden Beach (“Holden Beach™).

In the order they are listed in Holden Beach’s RFP, we respectfully offer the following;

1. Statement of Qualifications and Resources of the Firm/Individual. Includine Governmental
Experience to Include Description of Areas of Expertise or Relevant Experience that mav Benefit the
Town.

The Law Offices of G. Grady Richardson, Jr., P.C. is presently comprised of three attorneys: G.
Grady Richardson, Jr., Susan Groves Renton, and Jennifer L. Carpenter (collectively, “Firm”). The Firm
is a full-service provider of legal services and representation.

Mr. Richardson was licensed to practice law by the State of North Carolina in 1998 and has been
practicing Jaw for 21 years. In 2005, Mr. Richardson founded his Firm. Mr. Richardson is a native of
Wilmington, North Carolina. Mr. Richardson graduated from E.A. Laney High School in 1990, and
obtained his Bachelor of Arts degree in Political Science from the University of North Carolina at
Wilmington in 1994. Mr. Richardson attended and obtained his Juris Doctor degree in 1998 from the
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Campbell University School of Law. In 2005, Mr. Richardson served as the 58 President of the North
Carolina Azalea Festival. Mr. Richardson is married to his wife of twenty-one years, Amy Sizemore
Richardson, and they have three children. Amy is also a native of Wilmington, North Carolina.

Mr. Richardson has served as the Town Attomey for the Town of St. James since 2005.
Mr. Richardson has served as the Town Attorney for the Town of Sunset Beach since 2014.

In his capacity as the Town Attorney for the Towns of St. James and Sunset Beach, Mr,
Richardson serves all of the needs of St. James and Sunset Beach which expressly cover and include all of
the Items numbered 1-10 in Holden Beach’s RFP’s Scope of Work. Mr. Richardson and his Firm have
also successfully represented and litigated for the City of Southport. Mr. Richardson also has prior
experience serving as special counsel for the City of Wilmington’s Board of Adjustment.

Mr. Richardson has been recognized by his peers in the legal community as one of The Best
Lawyers in America continuously from 2013 through the most recent edition of 2020 in the fields of Civil
Litigation, Land Use and Zoning. Having lived and practiced law in Wilmington and surrounding areas,
including the Town of Holden Beach and Brunswick County, Mr. Richardson is very knowledgeable and
familiar with the growth, needs, and issues confronting local municipalities.

At all times over his 21-year career, Mr. Richardson has maintained a general practice with an
emphasis in civil litigation, municipal law, real property, land use and zoning, contracts, commercial law,
appellate law, and business law. Mr. Richardson has been lead counsel in numerous appeals to the North
Carolina Court of Appeals and the North Carolina Supreme Court.

Over the course of his career, Mr. Richardson has represented private parties before several
municipal agencies, boards and/or departments including, the Town of Leland, the New Hanover County
Board of County Commissioners, City Council for the City of Wilmington, Pender County Board of
County Commissioners, Town of St. James, Town of Sunset Beach Board of Adjustment, Town of Sunset
Beach Planning Board, and the Town of Surf City. In doing so, Mr. Richardson has advocated both for
and against development projects and land use development applications.

Mr. Richardson has also been involved in numerous coastal issues and/or disputes involving the
Coastal Area Management Act, North Carolina Department of Environment and Natural Resources,
Coastal Resources Commission, Division of Coastal Management and/or the United States Army Corps of
Engineers.

In addition to Mr. Richardson’s qualifications, attorney Susan Groves Renton is a contract attorney
with the Firm. Mrs. Renton has been with the Firm continuously since 2009, a period of approximately 10



TOWN OF HOLDEN BEACH
c¢/o:  Ms. Heather Finnell
Town Cierk

31 July 2019

Page-3 -

years. In 2001, Mrs. Renton obtained her Bachelor of Science degree from Washington & Lee University.
In 2004, Mrs. Renton obtained her Juris Doctor degree from the prestigious University of Virginia School
of Law. Mrs, Renton maintains and observes all conflicts of interest and confidentiality with the Firm’s
clients. Mrs. Renton has been practicing law for approximately 15 years. Mrs. Renton maintains active
law licenses in both Virginia and North Carolina. During the course of her tenure with the Firm, Mrs.
Renton has worked closely with Mr. Richardson on all matters highlighted and summarized above,
including attending Town Council meetings for St. James and Sunset Beach, and researching, analyzing,
and providing legal advice and counseling for St. James and Sunset Beach. Mrs. Renton is particularly
gifted in her legal research and writing skilis.

Finally, Jennifer L. Carpenter is an associate attorney with Mr. Richardson’s Firm. Mrs. Carpenter
recently joined the Firm in January of 2018. Mrs. Carpenter obtained her undergraduate degree in
Economics from Arizona State University. In 2004, Mrs. Carpenter earned her Juris Doctor degree from
the William S. Richardson School of Law in Honolulu, Hawaii. During law school, Mrs. Carpenter
served as a law clerk to Hawaii’s Intermediate Court of Appeals, and she eamed a number of scholarships
and advocacy awards including “Best Oralist” and the CALI Excellence Award for appellate advocacy.
Mrs. Carpenter has been licensed to practice law in the State of North Carolina since March 2017. Over
the span of her employment with the Firm, Mrs, Carpenter has been vital in researching and analyzing a
variety of legal issues across the Firm’s broad general practice areas. Mrs. Carpenter has drafted
pleadings, legal memoranda, and assisted Mr. Richardson and Mrs. Renton as co-counsel in multiple
cases. Mrs. Carpenter has also appeared and argued in Court on several motions in various cases and has
taken depositions in cases. Mrs. Carpenter has demonstrated a strong work ethic and ability to quickly
grasp complicated legal disputes and issues.

In summary, given the Firm’s unique practice and extensive municipal representation, we possess
significant knowledge and experience on all sides of positions that routinely arise before municipalities
such as Holden Beach, whether it be representing and defending a municipality, suing a municipality, or
advocating for our clients’ positions before a municipal body. Even after the initial determinations
administratively or otherwise, this Firm’s attorneys are able to advocate their clients’ positions on all
levels of appeal from any adverse decisions, including boards of adjustment, the State’s Office of
Administrative Hearings, and all levels of our State Courts.

The Firm maintains $1,000,000.00 of professional malpractice insurance coverage with Lawyers
Mutual on all of its attorneys. Mr. Richardson has been continuously insured by Lawyers Mutual over the
entirety of his 21-year career, which includes all 14 years since the Firm was established in 2005.



TOWN OF HOLDEN BEACH
¢/o:  Ms. Heather Finnell
Town Clerk

31 July 2019

Page - 4 -

2. Statement of Interest in Providing Service to the Town.

The Firm and its attomneys are very interested in serving Holden Beach and its best interests. The
Firm’s attorneys possess a uniquely diverse legal background and set of skills that many lawyers and firms
do not possess. Mr. Richardson, Mrs. Renton and Mrs. Carpenter all share a love and passion for
practicing law and in vigorously serving, protecting, and representing the Firm’s clients. The opportunity
to represent Holden Beach on its various legal nceds is exciting and personal to the Firm particularly
considering the Firm’s long-standing role as the Town Attorneys for St. James and Sunset Beach.

3. Indication of Ability to Provide Timely and Efficient Service to the Town. Including a
Specification of how manv Hours Per Week could be Devoted Solelv to Town Business.

Everything in the Firm’s practice areas, particularly civil litigation, are driven by deadlines
imposed by the Courts, as well as client expectations. The Firm’s attorneys are always careful to ascertain
the client’s needs, goals and expectations, including all dates or deadlines by which they expect our
service, opinions, and product. Holden Beach would be no different — and this Firm’s prompt, efficient,
timely, and diligent professional services and representation will satisfy and exceed Holden Beach’s
expectations.

The Firm will devote as much time to Holden Beach’s business and legal needs and representation
as necessary to make sure to get the job done with a high degree of quality and effectiveness.

If this Firm’s attorneys do not provide impeccable service and effort for the clients, then both the
Firm’s practice and clients will suffer, which is completely unacceptable. Over the course of Mr.
Richardson’s 21-year career and ever since the Firm’s establishment in 2005, the Firm’s clients have
never suffered from any untimely or inefficient service and representation. This Firm and its attorneys do
not intend for Holden Beach to ever have that experience if this Firm is afforded the opportunity to
represent it.

4, Suupested Contractual Terms. as well as Hourly Rates.

The Firm’s typical contractual term with its clients is hourly billing, with detailed time and/or
costs entries, submitted on a monthly basis. Payment is typically due on receipt of the Firm’s invoices for
professional services rendered. The hourly rate charged by Mr. Richardson and Mrs. Renton to the Firm’s
two current municipal clients — St. James and Sunset Beach — is and has been $325 per hour. Mrs.
Carpenter’s current hourly rate is $250 per hour.

Notwithstanding the Firm’s typical contractual terms above, we would be open to other
contractual terms depending on the nature of the dispute or needs of Holden Beach. These other
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alternatives could include, for instance, a flat fee agreement, contingency fee agreement, a pre-determined,
fixed payment amount paid on a monthly basis that remains constant irrespective of how little or how
much work is needed by Holden Beach, and/or performance-enhanced agreements based on the outcome
from the litigation. Mr. Richardson will be happy to discuss any such alternatives with Holden Beach.

5. Other Factors or Information Thought to be Important to the Town in Considering the
Proposal.

Other than what is highlighted above, it should be noted that Mr. Richardson and his Firm have
seen and been involved in just about every conceivable legal dispute imaginable. The experience of the
Firm’s attorneys range from breach of contract actions to land boundary disputes, adverse possession,
construction defects and disputes, closely-held corporate disputes, asset purchase and sale transactions,
personal injury claims, constitutional and vested rights disputes, land use and zoning disputes, and
appeals, as well as matters involving employment law counseling and representation. This diversity
affords the Finn uncommon, first-hand perspectives and experience for the benefit of its clients.

Additionally, please find enclosed with this submission the following legal writing samples:

A. Mr. Richardson’s Memorandum of Law submitted on behalf of the City of Southport in a
case in which the Firm successfully defended Southport from claims by the Southeast Brunswick Sanitary
District (“District”) wherein the District sought damages in the range of 12-18 million dollars from
Southport. The District appealed the trial court’s decision to the North Carolina Court of Appeals. Mr.
Richardson also represented Southport on the appeal. The Court of Appeals affirmed the trial court’s
ruling in favor of Southport.

B. The Finm’s appellate brief to the North Carolina Court of Appeals in the Holcombe v. Oak
Island Aircraft Housing, LLC case. In this matter, the Firm obtained a favorable ruling from the trial court
against the defendants, which was subsequently affirmed in all respects by the Court of Appeals.

C. The Firm is happy to provide more examples of legal writings upon request.

6. References.

Mr. Richardson and this Firm would encourage the Town of Holden Beach to contact the Town of
Sunset Beach (Lisa Anglin, Town Clerk; Hiram Marziano, Interim Town Administrator) and the Town of
St. James (Mayor Jean Toner and/or Town Manager, Gary Brown). The Firm can also provide additional
references upon request.
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CONCLUSION

[f the Town of Holden Beach has any questions or concems regarding the matters contained herein
or needs anything further, please do not hesitate to contact Mr. Richardson. Thank you for the opportunity
to submit this response to Holden Beach’s RFP.

With best regards, I remain

Very truly yours,

GGR/

Enclosures






WRITING SAMPLE NO. 1

Mr. Richardson’s Memorandum of Law submitted on behalf of the
City of Southport.



STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION

COUNTY OF BRUNSWICK 08-CV8-3266
SOUTHEAST BRUNSWICK )
SANITARY DISTRICT, )
)
Plaintiff, )
)
VS, )
)
CITY OF SOUTHPQORT, )
)
Defendant. )
)
)
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CITY OF SOUTHPORT’S MEMORANDUM OF LAW
IN SUPPORT OF ITS MOTION FOR PARTIAL SUMMARY JUDGMENT

X EE KRR R E

NOW COMES the City of Southport (“City”) through its undersigned counsel and
respectfully submit this Memorandum of Law in support of its Motion for Partial Summary
Judgment pursuant to Rule 56 of the North Carolina Rules of Civil Procedure,

Wk ok kok ok ok okk
STATEMENT OF CASE
23 December 2008:  Comylaint filed by Southeast Brunswick Sanitary District (“District"™)
7 Januar. 2009: District serves its First Set of Interrogatories; Request for Production of
Documents; and, Request for Admissions (“District First Discovery™)

9 March 2009: (1) City’s Motions: Answer to Complaint: and Counterclaims

(2) City’s Notice of Deposition of District



27 March 2009:

9 April 2009:

13 AJ'-l'ﬂ 2009:

17 April 2009:

27 Ayril 2009:

4 Ma. 2009:

8 June 2009:

18 June 2009:

22 June 2009:

(3) City’s First Request for Production of Documents/Things (“City First
Discovery™)

City’s Responses to District First Discovery, Including Documents

Numbered 1-233

District’s Second Request for Production of Documents to City (“District

Second Discovery”)

District’s Reply to City's Counterclaims

District’s Responses to City First Discovery, Inciuding Documents

Numbered 1-298

City’s Deposition of District’s Designee, Louis J. Roberti, Including Roberti

Deposition Exhibits 1-6

City's Responses to District Second Discovery, Including Documents

Numbered 234-468; and, District’s Deposition of City’s designees: Ed

Boguskie; Paul Fisher; and, Ralph Cardwell

(1) City’s Motion for Partial Summ:i Jud.iment

(2) City's Supplemental Records to District First and Second Discovery,

Including Documents Numbered 469-780

(1) District’s Motion to Continue City’s Summary Judgment Hearing

(2) District’s Subpoenas to W.K. Dickson for Depositions 14 July 2009

Order by the Honorable Ola M. Lewis Denying District’s Motion to Continue

City’s Summary Judgment Hearing
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DISCOVERY CONDUCTED
In advance of the City’s subject Motion, the parties have exchanged over 1,500 pages of
documents pursuant to cross-discovery requests and have each conducted extensive N.C. R. Civ. P,

30(b)(6) depositions of each other’s designees.
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PRELIMINARY STATEMENT

On 8 October 2004, the City and District entered into a documecnt entitled, “master
agreement,” for the provision of wastewater treatment services by the District to the City based
upon the terms therein (“Master Agreement”). (Exhibit 1, attached). Since at least 1996, the District
and the City have had contractual relationships conceming wastewater treatment services
(collectively, “Prior Contracts™). (PL Complaint [Exh. 3], 9 4-11; and, City Answer [Exh. 4], 77 4-
11). In each and every instance involving the Prior Contracts, the Prior Contracts have been in
writing and duly signed/executed by both parties. (District Depo, p. 20.; and, Exhibit 2, attached).’
There has been no written contract entered into by the District and the City since the Master
Agreement in 2004, (District Depo., p. 20; and, Pl. Complaint (all)).

Despite the parties’ Master Agreement, the undisputed evidence in the case sub Judice
reveals thaf the District was not able to comply with the terms of the Master Agrcement and/or
sought amendments to the Master Agreement with the City. The City and District never entered
into any valid contractual amendment to the Master Agreement as required under the law

(discussed, infra). Given the District’s inability or refusal to perform under and/or follow the

! Exhibit 2 is a collective compilation of the Prior Contracts.



Master Agreement and the fact that no subsequent valid contract amendment was ever entered into
by the City and District, the District’s claims against the City must be dismissed as a matter of law.
Bk ok ok ok ko
STATEMENT OF PERTINENT FACTS

On 8 October 2004, the City and District entered into the aforementioned “Master
Agreement” attached hereto as Exhibit “1”. The Prior Contracts between the parties, collectively
attached as Exhibit 2, were dated 5 August 1996 (“Agreement™); 4 October 2001 (“Working
Agreement”); 17 December 2001 (“Agreement”); and, 14 July 2003 (“Amendment”). All of the
Prior Contracts were in writing and signed by the City and the District.

Among other things, the parties’ Master Agreement included specific provisions concerning
the sewer usage and impact fees to be paid by the City to the District (Section E - Fees); that the
parties’ Prior Contracts were superseded, nullified and voided (Section H — Previous Agreements);
and, the implementation of an advisory committee to oversee the parties’ services under the Master
Agreement and/or recommended amendments or changes to the Master Agreement (Section T —
Advisory Committee). Completely absent from thc Master Agreement is any language that the fees
to be paid by the City to the District would be increased over time, or formula or mode by which the
City obligated itsclf to pay any changes in fees to the District. Moreover, nothing obligated either
party to agree to any changes to the Master Agreement, irrespective of how any such request arose
and regardless of whether the Advisory Commitiee may have recommended any particular
amendment to the Master Agreement.

The Master Agreement specified a three-phased project which, when fully completed, the
District would provide all of the City's wastewater treatment needs. The total amount of

wastewater treatment needs projected by the City and agreed to by the District, was 951,000 gallons



per day (“gpd”). Upon the completion of the three phases in the Master Apgreement, the City’s
present and future projected wastewater needs for its citizens would be fully satisfied. In doing so,
the City would also be able to eliminate its wastewater discharge into Cabbage Creck of the
Intracoastal Waterway.

Once completed, Phase I of the Master Agreement would effectuate a flow reversal of
wastewater such that the City would send up to 200,000 gpd of its wastewater to the District for the
District’s treatment. Phase 1 of the Master Agreement was completed in or about September of
2006. (District Depo., pp. 36-37). However, almost immediately after the City began to send its
Phase I wastewater to the District for treatment, the District’s facilities malfunctioned and could not
handle the City's wastewater needs. It would not be until April/May of 2008, before the District
could adequately treat the City’s wastewater needs up to 200,000 gpd. (Exhibit 6, p. 39).2

Following the parties’ Master Agreement, in 2006 negotiations and discussions ensued
between the City and District concerning the District’s desire to expand it plant operations to up to
1.5 million gpd and to amend the Master Agreement accordingly. (Exhibit 6, all). Neither party
disputes the fact that both sides engaged in consistent communications concerning changes to the
Master Agreement and proposed amendments regarding a number of the provisions of the Master
Agreement, including the District's desire to increase and/or modify, to the detriment of the City,
the fees the City was to pay for the District’s treatment of its wastewater. (/d.; see also, PI.
Complaint [Exh. 3}, § 14; City Answer [Exh. 4], § 14; and, P/. Reply [Exh. 5], 1 19). Highlights

from Exhibit 6, include the foliowing:

1 Exhibit 6 is a collective and chronological compilation numbering 42 pages, starting with minutes of a meeting
dated 13 January 2006 between the City, District and WK Dickson, and ending with a letter dated 10 June 2008 by the
District to the City. Exhibit 6 is by no means exhaustive of documented negotialions between the parties concerning
proposed amendments to the Master Agreement but it does clearly demonstrate the fact that amendments to the Master

Apreement were discussed by the parties,



13 Januar. 2006: Minutes of meeting between City, District and WK Dickson
wherein the District “dirccted WK Dickson to design a Wastewater Treatment Plant expansion for
1.5 MGD” and that “WKD te provide proposal to [District] with fees for February meeting. (Project
cost will drive [District’s] decisions.).”

27 Februar. 2006: Minutes from another meeting between City, District and WK
Dickson wherein they state, “[District] wants to expand the wastewater treatment plant (WWTP) to
1.5 MGD.”

17 November 2006: District circulates its first “mark-up™ of the Master Agreement
with the City with the “suggested changes” proposed by the District for the City’s review and
comrment.

26 March 2007: Email between District representatives noting that then-City
manager, Rob Gandy, was meeting with then-City public utilities director, Bob Grant, “to sec where
we were on the [proposed amendments] to the [Master Agreement).”

April and Ma. of 2007: Exhibit 7 contains the cover sheets of the “Preliminary
Design Summary of the Wastewater Master Plan” and the “Preliminary Engineering Report” for
the City and the District, prepared by WK Dickson.

21 Ma, 2007: A memorandum is sent by the City to the District outlining the City’s
phitosophy if any amendments regarding the Master Agreement are going to be agreed upon with
the District.

22 Ma: 2007: Email by the District in response to the City’s above-reference
memorandum and reciting that, .. . we both need to agree on the future course of action quickly.”

4 June 2007: Letter by the District to the City that provides, inter alia, the District’s

rationale for seeking to modify the fees/rates to be paid by the City under an amendment to the



Master Agreement and proposing “two options for the City to consider.” The District goes on in
this letter to state, “[iJhe first option is to remain with the current [Master] agreement and revise
only one sewer rate. [...] The second [option] is to revise the current [Master) agreement to
reflect increased treatment at the [District} plant, add a third sewer rate and purchase spray from the
City.” The letter concludes by saying the District would like to meet with the City to “discuss the
options and hopefully move forward.”

13 June 2007: The City responds in a memorandum to the District concerning its
above-referenced 4 June 2007 correspondence. In the City’s response, the City notes its ongoing
concerns with the District’s operational problems in handling the City’s wastewater under Phase [
of the Master Agreement, and unequivocally noting the City’s position that the fees and rates
“‘previously negotiated in good faith” and which are recited in the Master Agreement were valid and
binding — and not subject to change by the District. Lastly, the City submitted counterproposals for
the District’s consideration for possibly amending the Master Agreement.

10 September 2007: Letter by City to District documenting the ongoing problems of
the District in handling and treating the City's wastewater needs under Phase I of the Master
Agreement.

7 November 2007: On this date, as reflected separately in Exhibit 8, the District
submitted yet another proposed, revised, amendment to the City regarding thc Master Agreement.
Also included in Exhibit 8 is the City’s response of 16 November 2007 rejecting the District’s
latest, proposed amendment to the Master Agreement and noting the ongoing problems of the
District’s ability (or lack thercof) to handle the City’s Phase 1 wastewater needs. Most importantly,
however, the City notified the District in this letter that it saw no need for continued discussion

about possibly amending the Master Agreement.



17 December 2007: Email is sent by District to City stating “[r]ecent cvents have
caused changes and they have necessitated the Board to re-evaluate a number of items in the current
[Master] Agreement.” The District’s email further states, “T will explain each item that needs to be
changed, why the change, and a new format to the current agreement. |[. . . 1 Without a new
agreement we cannot proceed ahead with the current praject and schedule. Our deadline is
March 31, 2008.” (emphasis added).

8 January 2008: Minutes of a meeting between the District and WK Dickson
wherein it is noted that *“[District] desires to revise current agreement via an amendment to reflect
updated user fees for [City]. If [City] disagrees to revised user fees, [District] would consider
termination of the current agreement. |[. . .] [District] stated current agreement [with City] has a
valid termination clause with appropriate notice.” (cmphasis added). The minutes further recite
that *[District] plans to raise [City] bulk rates, existing and future.”

25 Januar: 2008: (1) Email by the District to the City that states, “[o]ur options,
on one hand, is to update the [Master Agreement| based upon today’s environment or, the other
extreme, to terminate the agreement. We have been trying to amend this agreement since Aupust of
2006. The date to make a decision, either together or unilaterally, is March 31, 2008.”

(2) Letter by District to WK Dickson that recites, “March 31%
is the date that [City] needs to tell us whether they want to proceed or not. We will pursue that with
them. If it means canceling the project, then we will. It is not our option of choice, but that is a
reality given what we know now.”

19 March 2008: Letter by District to City stating, inter alia, “[w]e will also need to
amend the {Master Agreement] to reflect today’s environment. Since 2004, wastewater treatment

costs and cxpansion costs have increased.” The District further acknowledges the ongoing



problems with handling City’s Phase I wastewater needs and that by April/May of 2008 the District
would be ready to accept the full 200,000 gpd from the City.

25 March 2008: Letter by District to City proposing new rate structures and revised
terms/provisions to the Master Agreement.

3 June 2008: Letter by District to City that it is “ready and agreeable to continue the
partnership with the [City] pursuant to the terms of the Master Agreement dated October 08, 2004,
as amended by the continuing engineer reports and the rate structure presented to the City by my
letter of March 25, 2008 (emphasis added).

10 June 2008: Letter by District to City proposing, yet again, new rate structures and
revised terms/provisions to the Master Agreement from those proposed by letter of 25 March 2008.
The letter concludes by stating, “[a]ll agreed that if the City does continue with the District, the
2004 agreement will be modified to reflect the above rates and also other needed changes to the
agreement.”

The City never agreed to any of the proposed, revised rate structures or terms/provisions
proposed by the District as set forth above. The District acknowledges that there is no such written
agreement that reflects any amended contract with the City, but that the Master Agreement was de
Jacto amended by the parties’ on-going negotiations and discussions from 2006 forward.

Ultimately, the City entered into a new agreement with Brunswick County for it to provide
the City with all of its present and future wastewater needs. In response, the District eventually
filed suit against the City alleging that the City: (1) breached the Master Agreement; (2) breached
an “implied covenant of good faith and fair dealing” under the Master Agreement; and,
alternatively, (3) breached a “quasi-contract” with the District. (P Complaint (all)). For the

reasons and controlling law that follow, the City is entitled to summary judgment as to all of the



District’s claims against the City. Specifically, the foregoing pertinent facts and undisputed
evidence demonstrates that the District was unable to perform its obligations under the Master
Agreement per its own admissions. Again, nothing required the City to agree to any revisions,
amendments or rate/fees changes under the Master Agreement. If the District contends to the
contrary (as appears to be the case), then, altematively, the Master Agreement was little more than
an “agreement to agree,” leaving as uncertain and indefinite any agreement on or mode by the
parties to determine material terms of the supposed contract. As such, the Master Agreement was

not a contract at all and is void under North Carolina law.
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ARGUMENT

L STANDARDS GOVERNING SUMMARY JUDGMENT MOTIONS

Granting summary judgment is appropriate only “if the pleadings, depositions, answers io
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as 1o any material fact and that any party is entitled to a judgment as a matter of law."”
N.C. Gen. Stat. 1A-1, Rule 56(c); Caldwell v. Deese, 288 N.C. 375, 218 S.E.2d 379 (1975). In
deciding & motion for summary judgment, a trial court must consider the evidence in the light most
favorable to the non-moving party. Summey v. Barker, 357 N.C. 492, 496, 586 S.E.2d 247, 249
(2003). The moving party bears the burden of showing a lack of triable issues of fact. Pembee Mfz.
Corp. v. Cape Fear Constr. Co., 313 N.C. 488, 491, 329 S.E.2d 350, 353 (1985). If the moving
party meets this burden, the nonmoving party must “produce a forecast of evidence demonstrating
that the [nonmoving party] will be able to make out at least a prime facie casc at trial.”

Collingwood v. Gen. Elec. Real Estate Equities, Inc., 324 N.C. 63, 66, 376 S.E.2d 425, 427 (1989).

10



The purpose of summary judgment is to dispense with formal trials in cases where only legal
issues remain “by permitting penetration of an unfounded claim or defense in advance of trial and
allowing summary disposition for either party when a fatal weakness in the claim or defense is
exposed.” Elliott v. Duke University, Inc., 66 N.C. App. 590, 592, 311 S.E.2d 632, 634 (1984).

There is no genuine issue of material fact where a party demonstrates that the claimant
cannot prove the existence of an essential element of his claim or cannot surmount an affirmative
defense which would bar the claim. Vares v. Vares, 154 N.C. App. 83, 86, 571 S.E.2d 612, 615
(2002), disc. review denied, 357 N.C. 67, 579 S.E.2d 576 (2003). An issue is genuine if it “may be
maintained by substantial evidence.” Koontz v. City of Winston-Salem, 280 N.C. 513, 518, 186
S.E.2d 897, 901 (1972). An issue is material if the facts would affect the result of the action. Jd. at
518, 186 S.E.2d at 901. The purpose of summary judgment “is to foreclose the need for a tral
when, based upon the pleadings and supporting materials, the trial courl determines that only
questions of law, not fact, are to be decided." Robertson v. Hartman, 90 N.C. App. 250, 252, 368
S.E.2d 199, 200 (1988). Even where an issue of fact arises, a party may show that it is not a
genuine issue of material fact by showing that the opposing party will not be able to present
“substantial evidence” which would allow the issue to be resolved in his favor. Best v. Perry, 41
N.C. App. 107, 110, 254 S.E.2d 281, 284 (1979).

Summary judgment is appropriate and available in breach of contract claims. See, Cater v.
Barker, 172 N.C. App. 441, 617 S.E.2d. 113 (2005), gf’'d, Cater v. Barker, 360 N.C. 357, 625
S.E.2d 778 (2006) (Court affirmed trial court’s grant of summary judgment in favor of plaintiffs on
their breach of contract claiim); Kotis Properties, Inc. v. Casey’s Inc., __ N.C. App. __, 645
S.E.2d 138 (2007) (Court affirmed trial court’s grant of summary Judgment in favor of plaintiff on

its breach of contract claim); Miiler v. Rose, 138 N.C. App. 582, 532 S.E.2d 228 (2000) (Court
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affirmed trial court’s grant of summary judgment in favor of defendants against plaintiffs on
plaintiffs’ claims of breach of contract). “Under the general rules of contract construction, where an
agreement is clear and unambiguous, no genuine issue of material fact exists and summary
judgment is appropriate.” Carolina Place Joint Venture v. Flamers Charburgers, 145 N.C. App.
696, 551 §.E.2d 569 (2001) (other citations omitted).

In the instant case, the pleadings, discovery, and testimony in the record do not raise any
genuine issues of material fact as to any of the District’s three claims against the City. The
substantial, uncontroverted evidence demonstrates that the District breached the Master Apgreement
with the City. To hold otherwise would necessarily mean that the Master Agreement is merely an
“agreement to agree” which is a nullity and not a contract at all under North Carolina law, which
also supports entry of summary judgment in favor of the City for the reasons more specifically set
forth hereinbelow. Accordingly, by operation of contract law, the City’s sovereign immunity,
and/or the requirements of N.C. Gen. Stat. §160A-16, summary judgment against the District on all
three of its claims must be entered in favor of the City.

II. THE LAW GOVERNING MUNICIPAL CONTRACTS

The City is a municipal corporation existing under the laws of the State of North Carolina.
(PL. Complaint, §2). N.C. Gen. Stat, § 160A-11 grants authority to municipalities to enter into
contracts. However, a municipality’s power to contract may be exercised only by a city council
sitting in an open meeting. Insurance Co. v. Guilford County, 225 N.C. 293, 301-02, 34 S.E.2d
430, 435 (1945) (“[Ijn order to make a valid and binding contract the board of commissioners must
act in its corporate capacity in a meeting held as prescribed by law.”); Craven County Hospital v.
City of Kinston, 75 N.C. App. 453, 456, 331 S.E.2d 690, 692 (1985); Concrete Machinery Co. v.

City of Hickory, 134 N.C. App. 91, 95, 517 S.E.2d 155, 157-58 (1999); O 'Neal v. Wake County,
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196 N.C. 184, 145 S.E. 28 (1928). Furthermore, and most importantly, N.C. Gen. Stat. § 160A-16
expressly provides:
“§ 160A-16. Contracts to be in writing; exception

All contracts made by or on behalf of a city shall be in writing. A contract made
in violation of this section shall be void and unenforceable unless it is expressly
ratified by the council.”

Id

It has been repeatedly held and it is well-established law in this State that if a contract is not
in writing with a municipality, then the contract is not valid and is void and unenforceable by virtue
of sovereign immunity. See, Whitfleld v. Gilchrist, 348 N.C. 39, 43, 497 S.E.2d 412, 415 (1998)
(“Only when the Statc has implicitly waived sovereign immunity by expressly entering into a valid
contract through an agent of the State expressly authorized by law to enter into such contract may a
plaintiff proceed with a claim against the Stale upon the State’s breach.”) (emphasis in original);
Eastway Wrecker Services, Inc. v. City of Charlotte, 165 N.C. App. 639, 644, 599 S.E.2d 410, 413
(2004) (In affirming the denial of plaintiff’s claim of an implied contract or guantum meruit against
the City of Charlotte, the Court stated “Without both an express contract and a valid contract, the
State has not waived its sovereign immunity. This dual requirement necessarily preciudes any
recovery in quantum meruit against the State regardless of the reason why the alleged contract
fails.”); Concrete Machinery Co., supra, 134 N.C. App. at 95, 517 S.E.2d 157-58 (holding that if a
contract with a city is not in writing, it is void and unenforceable); Data General Corp. v. County of
Durkam, 143 N.C. App. 97, 102, 545 S.E.2d 243, 247 (2001) (Court held that “in the absence of a
valid coatract, a state entity may not be subjected to contractual liability” and that sovereign
immunity may not dcfcated on claims of estoppel or guantum meruit); and, Craven County

Hospital, supra, 75 N.C. App. at 456, 331 S.E.2d at 692 (citing N.C. Gen. Stat. § 160A-16, and the
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fact that no agreement under said statute had been entered, the Court affirmed the trial court’s
dismissal of the plaintiff’s claim against the city of Kinston).

“[W]henever the State of North Carolina, through its authorized officers and agencies, enters
into a valid contract, the State implicitly consents to be sued for damages on the contract in the
event it breaches the contract.” Whitfield, 348 N.C. at 42, 497 S.E.2d at 414 (other citations
omitted). “‘A quasi contract or a contract implied in law is not a contract.” Id, at 42, 497 S.E.2d at
415 (other citations omitted). Accordingly, and as our Supreme Court held, “[a] contract implied in
law — as opposed to an express valid contract ~ simply will not form a sufficient basis for a court to
make a reasonable inference that the State has intended to waive its sovereign immunity,” Id., at
45,497 8.B.2d at 416; accord, Eastway Wrecker Services, Inc., 165 N.C. App. at 643, 599 S.E.2d at
412; Data General Corp., 143 N.C. App. 103-04, 545 S.E.2d at 248.

In light of the foregoing case and statutory law pertaining to municipal contracts, for any
contract with the City to be enforceable, it must be satisfy two prongs or requirements, fo wiz; it
must be both an “express™ and “valid” contract. Thus, through operation of soverejgn immunity
and/or statutory law, claims of implied or “quasi” contracts will not suffice against a municipality or
the State because such claims are not contracts at ali and are certainly not “express” contracts. As
our Courts have repeatedly held, the more stringent and exacting standards for municipal contracts,
and the heightened burden a party must demonstrate to overcome sovereign immunity, is because:

“[Plarties dealing with governmental organizations are charged with notice of ail

limitations upon the organizations’ authority, as the scope of such authority is a

matter of public record. (citations omitted).” [Thus], “parties dealing with public

entities are presumed to know the law applicable to such agencies, including that

the officials and agents of such entities may not waive the entity’s sovereign
immunity or act in violation of statutory requirements, and such parties act at their

pcri].!l

Data General Corp., 143 N.C. App. at 104, 545 S.E.2d at 248.
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As our State’s Supreme Court held in one of the leading opinions on the issue, in order to
constitute a “valid” contract, “the parties ‘must assent to the same thing in the same sense, and their
minds must meet as to all the terms. If any portion of the proposed terms is not settled, there is no
agreement.” Boyce v. McMahan, 285 N.C. 730, 734, 208 S.E.2d 692, 695 (1974) (other citations
omitted). “The courts generally hold a contract, or offer to contract, leaving material portions open
for future agreement is nugatory and void for indefiniteness. *The reason for this rule is that there
would be no way by which the court could determine what sort of a contract the negotiations would
result in; no rule by which the court could ascertain what damages, if any, might follow a refusal to
enter into such future contract on the arrival of the time specified. Therefore, a contract to enter
into a future contract must specify all its material and essential terms, and leave none to be agreed
upon as a result of future negotiations.” Jd. (other citations omitted).

“While a meeting of the minds is essential to form an agreement between the parties, a
contract is ‘nugatory and void for indefiniteness’ if it leaves any ‘material portions open for future
agreement.”” The Currituck Associates Ptshp. v. Hollowell, 166 N.C. App. 17, 601 S.B.2d 256
(2004), quoting, Boyce, supra. “For an agreement to constitute a valid contract, the parties’ ‘minds
must meet as to all the terms. If any portion of the proposed terms is not settled, or no mode agreed
on by which they may be settled, there is no agreement.”” Chappell v. Roth, 353 N.C. 690, 548
S.E.2d 499 (2001) (emphasis added), guoting, Boyce, supra; see also, Miller, supra, 138 N.C. App.
582, 532 S.E.2d 228.

A party, such as the District in the instant case, asserting a breach of contract claim “must
show: (1) existence of a valid contract; and (2) breach of terms of that contract.” Cater, supra, 172
N.C. App. at 445, 617 S.E.2d at 116 (other citations omitted). However, a party asserting breach of

contract must have first performed his promise or offered to do so in order to preserve his rights
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under the contract. Boyd v. Watts, 73 N.C. App. 566, 570, 327 S.E.2d 46, 49 (1985), rev’d on other
grounds, 316 N.C. 622, 342 S.E.2d 840 (1986) (citations omitted). “Non-performance of a valid
contract is a breach thereof . . . unless the person charged . . . shows some valid reason which may
excuse the non-performance; and the burden of doing so rests upon him.” Cater, 172 N.C. App. at
447,617 S.E.2d at 117 (citations omitted). Stated differently, “‘one who prevents the performance
of a condition, or makes it impossible by his own act, will not be permitted to take advantage of the
nonperformance.” Id., at 446, 617 S.E.2d at 117, quoting, Propst Construction Co. v. Dept. of
Transportation, 56 N.C. App. 759, 762, 290 S.E.2d 387, 388 (1982).

“The general rule governing bilateral contracts provides that if either party to the contract is
materially in default with respect to performance of his obligations under the contract, the other
party should be excused from the obligation to perform further.” Schenkel & Shultz, Inc. v. Fox &
Assocs. Inc., 180 N.C. App. 257, 269, 636 S.E.2d 835, 843 (2006) (citations omitted).

Lastly, “[i]n every contract there is an implied covenant of good faith and fair dealing that
neither party will do anything which injures the right of the other to receive the benefits of the
agreement.” Bicycle Transit Authority, Inc. v. Bell, 314 N,C. 219, 228, 333 S.E.2d 299, 305 (1985)
(citations omitted); Claggett v. Wake Forest University, 126 N.C. App. 602, 610, 486 S.E.2d 443,
448 (1997) (“[E]very contract or agreement implies good faith and fair dealing between the parties
to it, and a duty of cooperation on the part of both parties.”), guoting, Gallimore v. Daniels
Construction Co., T8 N.C. App. 747, 751, 338 S.E.2d 317, 319 (1986).

HI. BASED ON THE LAW GOVERNING SUMMARY JUDGMENT AND

MUNICIPAL CONTRACTS, ALL OF THE DISTRICT’S CLAIMS AGAINST THE CITY
FAIL AS A MATTER OF LAW

The essence of the District’s three claims against the City is that, because of the history of

the parties and that the City took efforts in furtherance of possible amendments to the Master
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Agreement (as discussed between the City and District) by way of, inter alia, applying for grants
and authorizing engineering efforts, the City has breached the Master Agreement, “as amended.”
(Pl Complaint, 1Y 14; 16-19; and, Exhibit 6 (all) (See, Staternent of Pertinent Facts, supra). The
faliacy in the District’s position is that the only valid contract that exists with the City, if at all, is
the Master Agreement. There have been no new express, written contracts or express, written
contractual amendments to the Master Agreement to support the District’s position against the City.
Therefore, the District’s claims must rise or fall on the Master Agreement and the parties’
obligations thereunder.

Based on the documents and matters referenced in the Statement of Facts, supra, it is clear
the District breached the Master Agreement by its inability to perform under its terms and/or its
refusal to perform under its terms. The District’s inability or refusal to perform under the Master
Agreement constituted a breach of the parties’ contract as a matter of law. Boyd, supra, 73 N.C.
App. at 570, 327 S.E.2d at 49; Cater, supra, 172 N.C. App. at 447, 617 S.E.2d at 117; and,
Schenkel, supra, 180 N.C. App. at 269, 636 S.E.2d at 843. Moreover, the City and District never
entered into any written contract or agreement modifying the Master Agreement as is specifically
required by N.C. Gen. Stat. § 160A-16 and the controlling case law that has applied said statutory
law. Whitfield, 348 N.C. at 43, 497 S.E.2d at 415; Insurance Co., 225 N.C. at 301-02, 34 S.E.2d at
435; Craven County Hospital, 75 N.C. App. at 456, 331 S.E.2d at 692; Concrete Machinery Co.,
134 N.C. App. at 95, 517 S.E.2d at 157-58; O'Neal, 196 N.C. 184, 145 S.E. 28 (1928); Eastway
Wrecker Services, Inc., 165 N.C. App. at 644, 599 S.E.2d at 413; and, Data General Corp., 143
N.C. App. at 102, 545 S.E.2d at 247.

Given that the District breached the Master Agreement with the City, the City did not,

indeed could not have, breached any implied covenant of good faith and fair dealing with the
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District. At all times under the Master Agreement, the City complied with its obligations to the

District until the District’s breach of same compelled the City to look elsewhere for its wastewater
needs.

Altemnatively, if, as the District contends, the City was required to agree to its proposed
future revisions and/or amendments of material terms in the Master Agreement or, that the District’s
new, proposed material terms to the Master Agreement could somehow be inserted into the parties’
contract over the City’s objection when no such provisions for doing so exist in the parties’ Master
Agrcement, then the parties’ Master Agreement was an illusory “agreement to agree” which is void
and unenforceable under North Carolina law. Boyce, 285 N.C, at 734, 208 S.E.2d at 695; The
Currituck Associates Ptshp., 166 N.C. App. 17, 601 S.E.2d 256; Chappell, 353 N.C. 690, 548
S.E.2d 499. If there was no valid, express contract between the City and the District, the District’s

claim of a “quasi contract” must fail as a matter of law based on the operation of sovereign

immunity.

ok Rk ok ok k%

CONCLUSION
In lig-ht of all of the above undisputed facts and controlling law, and for such other reasons
as may be offered at the hearing, the City is entitled to judgment as a matter of law as to all of the

District’s claims, pursuant to Rule 56 of the North Carolina Rules of Civil Procedure.
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OVERVIEW

Defendants-Appellants Brian Keesee (“Keesee”) and 717, NC, LLC
(“Keesee’s LLC”) readily allowed Plaintiffs-Appeliees to Jjoin Oak Island Aircraft
Housing, LLC (the “Company™) in 2009, benefitting from the Plaintiffs’ collective
payments of $155,000 to purchase their respective ownership interests and rights in
the Company. (R pp 4-27). Keesee, Keesee’s LLC, and Defendant Dick J.
Thompson' (collectively, “Appellants”) treated Plaintiffs as members of the
Company, allowed Plaintiffs to use their personal funds to pay the Company’s
debts, and represented that Plaintiffs were members of the Company to third
parties such as taxing authorities. (R pp 9-11, 14, 251). Plaintiffs stored their
planes in the hangar leased by the Company at the Brunswick County Airport

(“Hangar”) without interference from Appellants, and for six and a half (6 %)

! Appellants’ Brief filed in this matter on 30 November 2017 was identified
twice therein as “Brief of Defendant/Appellants 717 NC, LLC & Brian Keesee.”
(Appellants’ Brief pp i, 1). Accordingly, it appears Defendant Dick J. Thompson
(“Thompson”) has not filed a timely brief in this matter. Plaintiffs have
concurrently herewith filed a Motion to Dismiss the appeal as to Thompson
pursuant to N.C. R. App. P. 13(c) [App. 48-49). However, in an abundance of
caution, Plaintiffs will include Thompson in the references to Appellants as used in

this Brief, pending the Court’s decision on Plaintiffs’ Motion to Dismiss.
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years, Appellants never questioned Plaintiffs’ membership rights in the Company.
Rpp9, 11).

That all changed in August 2015 when Appellants decided to circumvent
Plaintiffs’ right of first refusal which was provided for in the Company’s Operating
Agreement in order to benefit themselves. (R pp 14, 16). Appellants began
inventing alleged reasons as to why Plaintiffs did not own full membership rights
in the Company and were not eligible to exercise any rights of first refusal., Rp
14). Appellants’ allegations against Plaintiffs varied from claiming, inter alia,
Plaintiffs’ purchase documents did not contain original signatures to claiming
Plaintiffs were in default under the Company’s Operating Agreement. (R pp 64-
65). At the same time, Appellants also began challenging Plaintiffs’ right to store
more than one plane within its floor space in the Hangar. (R p 16). In response to
Appellants’ actions, Plaintiffs were forced to bring this action to protect and
enforce their rights and interests.

The trial court correctly recognized that Appellants’ actions and pleadings in
the case sub judice were without any basis in law or fact, and this Court should
affirm the trial court’s order of summary judgment and award of fees and costs in

all respects. (R pp 409-16).
STATEMENT OF THE CASE

On 25 November 2015, Plaintiffs-Appellees Claudia Holcombe
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(“Holcombe™), Tom Pelton (“Pelton”), Dos Aves, LLC (“Dos Aves”), and Robert
and Naomi Martin (the “Martins™) (collectively, “Plaintiffs”) filed their Verified
Complaint and asserted six causes of action against Appellants: (1) Injunctive
Relief (First Cause of Action); (2) Declaratory Relief (Second Cause of Action);
(3) Breach of Contract (Third Cause of Action); (4) Breach of Company
Documents (Fourth Cause of Action); (5) Attoneys’ Fees, Costs and Expenses
(Fifth Cause of Action); and (6) Tortious Interference with Contract Rights (Sixth
Cause of Action). (R pp 4-118).

Default was entered against Defendant Robert Weinbach (““Weinbach”) on
22 April 2016. (R pp 175-76). Appellants filed a verified Answer on 18 March
2016 including a “twelfth defense” which actually asserted a claim for declaratory
judgment. (R pp 147-70). On 9 May 2016, the trial court concluded Appellants’
twelfth defense should be “realigned and designated as a Counterclaim against
Plaintiffs” (R p 177). On 8 June 2016, Plaintiffs replied to Appellants’
Counterclaim asserting several affirmative defenses including waiver, estoppel,
laches, and statutes of limitation. (R pp 179-97).

On 3 March 2017, Plaintiffs filed their Motion for Summary Judgment,
Declaratory Judgment, and Permanent Injunction against Appellants (“Plaintiffs’
Summary Judgment Motion”) and also filed Pelton’s Affidavit and the Martins’

Affidavit in support of their Motion. (R pp 234-36, 238-49, 250-326). By first
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class mail delivered on 6 March 2017, Plaintiffs’ counsel received an unfiled
Motion for Summary Judgment and accompanying Notice of Hearing from
Appellants. (13 March 2017 Hearing T. 10 [App. 33])). On 9 March 2017,
Appellants served Plaintiffs with unfiled copies of the Affidavits of Weinbach and
Defendant Brian Keesee (“Keesee”). (R pp 398-408).

On 13 March 2017, the Honorable James Gregory Bell heard the parties’
cross-motions for summary judgment. (13 March 2017 Hearing T. 10 [App. 33];
Appeilants’ Brief p 4; and, R pp 409-12). Judge Bell also heard and considered
Plaintiffs’ preliminary Motion to Strike (i) Weinbach's Affidavit in its entirety, and
(ii) those portions of Keesee’s Affidavit which were alleged “on information and
belief” and which contradicted Keesee’s deposition testimony. (R pp 409-12).

On 23 March 2017, Judge Bell entered his Order (i) granting Plaintiffs’
Motion to Strike; (ii) granting Plaintiffs’ Summary Judgment Motion as to
Plaintiffs’ First through Fourth and Sixth Causes of Action; (iii) permanently
restraining and enjoining Appellants and Weinbach from engaging in any similar
violative conduct as alleged in Plaintiffs’ Complaint that challenged and interfered
with Plaintiffs’ rights in the Company, access to and use of the Hangar, and/or
challenged the authority of the Company’s Operating Agreement; (iv) specifically
ordering Thompson to perform his contract with Plaintiffs agreeing to sell his share

of ownership in the Company; (v) dismissing Appellants’ Counterclaim with
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prejudice; (vi) denying Keesee’s Motion for Summary Judgment (all of the
foregoing collectively, the “Trial Court’s Order”); and (vii) ordering Appellants to
pay Plaintiffs’ attorneys’ fees, costs, and expenses (“Fees Award”). (R pp 409-16).

On 5 June 2017, all remaining Defendants except Appellants and the
defaulted Weinbach entered into a consent order with Plaintiffs, agreeing to be
bound by Judge Bell’s Order (“Consent Order”). (R pp 417-20). Following the
entry of the Consent Order, Plaintiffs dismissed, without prejudice, any remaining
claims against those Defendants who were a part of the Consent Order. (R pp 421-
22).

On 21 April 2017, Appellants filed their Notice of Appeal. (R pp 424-26).
On 29 September 2017, Appellants filed their Record. (R pp i; 436-41).
Appellants Keesee and Keesee’s LLC filed their Brief on 30 November 2017
(“Appellants’ Brief’)’. Concurrently with this Brief, Plaintiffs have also filed a
Motion to Dismiss the appeal as to Defendant-Appellant Thompson.

STATEMENT OF FACTS

On 17 June 2005, the Company was formed through the filing of Articles of
Organization (“Articles”) with the Secretary of State for North Carolina. (Doc. Ex.
1-6). The Articles state the Company is member-managed. (/d.). The Articles have

never been changed or amended. (/d.).

2 See supra fn 1.
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The Company leases the airplane Hangar it operates from the Brunswick
County Airport Commission. (R pp 6-7). The Hangar’s interior floor space for
storing planes is approximately 10,000 square feet. Rp7.

At the time the Company was formed in 2005, Defendants John Martin (“J.
Martin”), Kevin Stephenson (“Stephenson™) and Weinbach were the sole member-
managers and equal co-owners of the Company. (R p 6). A couple of months after
forming the Company, J. Martin and Stephenson transferred their combined two-
thirds interest in the Company to Oak Island Aircraft Management, Inc. (“OIM”), and
Weinbach transferred his one-third interest in the Company to Key Marco Consulting
and Marketing, Inc. (“Key Marco”). (R p 7). On or about 1 August 2006, Keesee by
and through Keesee’s LLC, purchased a 20% ownership interest in the Company.

(fd.). As a result of that transaction, the ownership in the Company was held as

follows as of the end of 2006:
OIM: 53.33%
Key Marco: 26.67%

Keesee’'s LLC:  20.00%.
On 5 March 2009, Holcombe and Pelton through their then-named company
“Cielo, LLC,” paid $80,000 to the Company to purchase a 20% ownership interest in

the Company.’ (R p 8). Dos Aves purchased its interest in the Company based on the

3 Holcombe, Pelton, Cielo, LLC, and, as noted later, Dos Aves, LLC, shall be
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representations of J. Martin, on behalf of the Company, and documentation
negotiated by Dos Aves with J. Martin and the Company’s attorney that
memorialized Dos Aves was purchasing 20% of the Hangar’s floor space, or
approximately 2,000 square feet, to accommodate the storage of two small aircraft.
(R pp 7-9). All then-members of the Company, specifically including Defendants J.
Martin on behalf of OIM, Keesee on behalf of Keesee’s LLC, and Weinbach on
behalf of Key Marco, signed a members’ Resolution dated 4 March 2009, agreeing to
admit Cielo, LLC as a member of the Company (“March 2009 Resolution”). (Doc.
Ex. 7).

When Plaintiffs Holcombe and Pelton later had to change the name of their
company at the direction of the Secretary of State and renamed it “Dos Aves, LLC”
the same Defendants — OIM, Keesee, and Weinbach — signed a second members’
Resolution dated 4 June 2009, approving the change of name for this member (“June
2009 Resolution™). (R p 9; and, Doc. Ex. 8). “Dos aves” means “two birds,” “bird"
being a commonly accepted colloquial term for a plane. (R p 9). From March 2009
through the present, Dos Aves has stored the same two small planes belonging to
Holcombe and Pelton in less than Dos Aves’ 20% or 2,000 square feet of floor space
in the Hangar. (R p 9; and, Doc. Ex. 9-20). Neither in March 2009 nor in June 2009

did any of the Defendants or present Appellants challenge or question Dos Aves’

collectively referred to hereinafter as “Dos Aves.”
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purchase documents, status as a member of the Company, or right to store two planes
in its share of the Hangar. (R pp 9-10; and, Doc. Ex. 10).

On 4 June 2009, the Martins paid $75,000 to the Company to purchase their
20% ownership interest in the Company and received a Bill of Sale. (R pp 255-57).
At the time of their purchase, the Martins were given a copy of the operating
agreement for the Company (hereinafter, “The Operating Agreement”). (R pp 251;
259-88, and, Doc. Ex. 21-50 [App. 1-30]). The Operating Agreement provides the
Company is member-managed, in accordance with the Articles, and does not limit
the number of aircraft a member may store in the Hangar. (Doc. Ex. 21-50 [App. 1-

30]). After the Martins’ purchase in June 2009, the Company’s ownership was as

follows:
OIM: 20.00%
Key Marco: 20.00%
Keesee’s LLC: 20.00%
Dos Aves: 20.00%
Martins: 20.00%

(R p 10). Ever since their purchase in June 2009, the Martins have continuously

stored a single personal aircraft in the Hangar. (/d.).
Between September 2010 and April 2011, Thompson purchased Key Marco’s

20% ownership interest in the Company, and the then-members of the Company — J.
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Martin on behalf of OIM, Keesee on behalf of Keesee’s LLC, Holcombe on behalf of
Dos Aves, and the Martins - all signed a members’ Resolution dated 1 September
2010 agreeing to admit Thompson as a member of the Company (“September 2010
Resolution™). (Doc. Ex. 52). Thus, as of the September 2010 Resolution, the

Company’s ownership was as follows:

OIM: 20.00%
Thompson: 20.00%
Keesee’s LLC: 20.00%
Dos Aves: 20.00%
Martins: 20.00%

Several years passed without the admission or departure of any members and
without issue or dispute among the members as to ownership of the Company or use
of the Hangar. Continuously throughout these years, Dos Aves stored its two planes
in the Hangar, and the Martins stored their plane in the Hangar. (R pp 9-10, 251; and
Doc. Ex. 10; 51). Then, in July 20185, Thompson informed the Company’s other
members, including Plaintiffs, that he was entertaining offers to purchase his
ownership interest in the Company. (R pp 11-12). Thompson notified the
Company’s members so that they could choose to exercise their right of first refusal

provided by Section 8.8 of Article VIN of The Operating Agreement. (/4., Doc. Ex.

21-50 [App. 1-30]). On 8 October 2015, Dos Aves and the Martins notified






